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T HE judgment of the 
Supreme Court of Ca¬ 
nada in the Jehovah’s Witnes¬ 
ses’ case, followed a few 
weeks ago by the restriction 
by statute of freedom of wor¬ 
ship in the province of Quebec, 
confronts the people of this 
country with an important is¬ 
sue. As will be shown, this 
issue is not new. It has arisen 
in the past, notably in 1937- 
1939, but never in a more 
compelling form. 

The issue is this: Does Cana¬ 
dian citizenship guarantee to a 
man or woman freedom of 
conscience, of person, of 
speech, of the printed word? 
Does Canadian citizenship 
mean that a person possesses 
these freedoms, or is it an 
empty, meaningless term? 

If Canadian citizenship does 
guarantee to every citizen, re¬ 
gardless of where he resides in 
Canada, these fundamental 
freedoms — who is responsible 
for maintaining them if they 
are attacked by private per¬ 
sons, by corporations or other 
organizations or by provinces? 
-k -k -k 

Obviously, since Canadian 
citizenship is nation-wide, there 
can be only one guarantor of 
these freedoms — the Federal 
Parliament. This being so, 
what means are available to 
the Federal Parliament and 
the Federal Government for 
this purpose? 

To all who have followed the 
Jehovah’s Witnesses’ case and 
the subsequent legislation in 
Quebec and who recall the Al¬ 
berta Press Act and the 


Quebec Padlock Law of the 
1930’s it will be unnecessary 
to say that here is no arid, 
dry-as-dust constitutional con¬ 
troversy. This is an urgent 
issue and at its heart is a 
question of supreme im¬ 
portance: Are we a nation? Is 
there such a thing as Canadian 
citizenship? Or are there, 
rather, ten different provin¬ 
cial citizenships? Do Manitoba 
Canadians possess freedom of 
worship, while Quebec Cana¬ 
dians lack this freedom? Are 
we no more than a loosely held 
together confederation of pro¬ 
vinces? 

It will be the opinion of an 
overwhelming majority of Ca¬ 
nadians that Canadian citizen 
ship is not a hollow term; 
that, with all its precious free¬ 
doms, Canadian citizenship 
does exist; and that the res¬ 
ponsibility for safeguarding 
and maintaining it rests 
squarely and inescapably upon 
the Federal Parliament and the 
Federal Government. 

■k -k -k 

A review of the past proves 
that there are only three ways 
in which the Federal Parlia¬ 
ment and the Federal Gov¬ 
ernment can discharge this 
responsibility. 

First, and most desirable, 
the Federal Parliament could 
incorporate in the preamble to 
the British North America Act 
a declaration and affirmation 
of the four freedoms. In annul¬ 
ling the Alberta Press Act in 
1938, Sir Lyman Duff, then 
Chief Justice of Canada, Mr. 
Justice Cannon and Mr. Jus- 
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tice Davis based their judg¬ 
ments on the first paragraph 
of the preamble of the British 
North America Act (our con¬ 
stitution) which reads as 
follows: 

“Whereas the provinces of 
Canada, Nova Scotia and New 
Brunswick have expressed 
their desire to be federally 
united into one Dominion 
under the Crown of the United 
Kingdom of Great Britain and 
Ireland with a constitution sim¬ 
ilar in principle to that of the 
United Kingdom.” (The italics 
are ours). 

Sir Lyman and his col¬ 
leagues declared that since 
. Canada was created with a 
constitution similar to that of 
the United Kingdom, we pos¬ 
sess the freedoms which are 
imbedded in the common and 
statute law of the United King¬ 
dom. Sir Lyman found, there¬ 
fore, that power or jurisdiction 
with respect to these free¬ 
doms is possessed exclusively 
by the Federal Parliament 
and that no provincial legisla¬ 
ture can legislate with respect 
to them. Hence the decision 
nullifying the Alberta Act. 

* * * 

It will be seen that it would 
be a simple matter to include 
in this paragraph of the pre¬ 
amble by way of illustration 
and definition a brief declara¬ 
tion of the actual freedoms. 
Once this amendment was 
made to the British North 
America Act the defence of 
Canadian citizenship could 
safely be left to the courts. 
Any attempt by a provincial 
legislature or government to 


restrict or to lessen these free¬ 
doms would be declared ultra 
vires or beyond the power of 
the provinces. 

Second: the Federal Govern¬ 
ment can use its power of dis¬ 
allowance to defeat any at¬ 
tack by the provincial legisla¬ 
tures on these freedoms. The 
Federal power of disallowance 
is unquestioned and unquali¬ 
fied. The record of disallow¬ 
ance will be reviewed at 
length in later articles. 

Third: The Federal Govern¬ 
ment, can combine its power 
of disallowance with its autho¬ 
rity, under the Supreme Court 
Act, to refer provincial legis¬ 
lation to the Supreme Court 
for adjudication. Thus, the 
Federal Government, invok¬ 
ing its power of disallowance, 
could “reserve” a questionable 
provincial statute and thereby 
prevent it from coming into 
effect. 

Having reserved it, a re¬ 
ference to the Supreme Court 
could follow. In this way, the 
hardship, expense and the de¬ 
lay which are unavoidable in 
the normal process of appeal 
from the lower courts to the 
Supreme Court would be 
avoided in cases involving the 
fundamental freedoms. 

The first method — a Bill 
of Rights inserted in the 
B.N.A. Act — speaks for it¬ 
self. The other two — disallow- 
nace or a combination of dis¬ 
allowance and reference to the 
Supreme Court together with 
a review of the past policy of 
this newspaper in this regard 
will be dealt with in later 
articles. 
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H OW can the Federal Par¬ 
liament and the Federal 
Government defend the free¬ 
doms essential to Canadian 
citizenship? 

The simple way, as already 
stated, is by adding a brief Bill 
of Rights to the preamble of 
the B.N.A. Act. But apart from 
this simple and direct way 
there is the power of disallow¬ 
ance. 

The history of this Federal 
power has an important bear¬ 
ing on the problem of guar¬ 
anteeing our freedoms. The 
British North America Act of 
1867, our constitution, has four 
sections dealing with disallow¬ 
ance. Under sections 55, 56 
and 57 the British Government 
possessed power either di¬ 
rectly to disallow or through 
the Governor General to re¬ 
serve for “the Queen’s plea¬ 
sure” any bill passed by the 
Parliament of Canada. Disal¬ 
lowance took the form of an 
order-in-council passed by the 
British Government. 

Such an order annulled the 
bill. The time limit within 
which this power could be ex¬ 
ercised was two years from 
the bill’s enactment by Parlia¬ 
ment. A bill reserved for “the 
Queen’s pleasure” could not 
have any force unless the 
Governor General was able to 
report within two years that 
the Queen-in-council had as¬ 
sented to it. The Queen-in- 
council, of course, meant the 
British Cabinet. 

* * -K 

Section 90 of the B.N.A. Act 
vests in the Canadian Gover- 
nor-in-council—that is the Fed¬ 


eral Cabinet — precisely the 
same power with regard to 
provincial bills as the British 
Government held with 
respect to Federal bills, with 
the exception that the time 
limit is one year instead of 
two years. 

That is, the Federal Cabinet, 
within one year of the enact¬ 
ment of any bill by a provin¬ 
cial legislature, may disallow 
or annul it by order-in-coun- 
cil; or the Federal Cabinet may 
instruct the Lieutenant Gover¬ 
nor of any province to reserve 
for “the Queen’s pleasure” 
any bill that may be enacted. 

The Lieutenant Governor, 
by the terms of his appoint¬ 
ment is bound to carry out 
these instructions. If the 
Federal Cabinet reserves a 
provincial bill it cannot come 
into force until such assent is 
forthcoming. To reserve a bill 
and to withhold assent, there¬ 
fore, destroys the bill. 

Before tracing the history 
of the use of disallowance by 
the Federal Government a 
word on the constitutional de¬ 
velopments in this field will 
be in order. The British 
Government used the power 
of disallowance or reserva 
tion only once — in the 1870’s. 
Thereafter the power fell in¬ 
to disuse and gradually, with¬ 
out any change in the law, 
withered away. The Imperial 
conference of 1926 noted this 
fact and declared that the Im¬ 
perial power of disallowance, 
and of reservation was at an 
end. In 1930, when the Statute 
■of Westminster was drawn, 
no direct reference to disai- 
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lowance and reservation was 
made therein. 

However, the Statute of 
Westminster provided that in 
all matters relating to Canada 
(and the other autonomous 
Dominions) the Crown would 
act only on the advice of its 
Canadian advisers. Thus, after 
1930, the only way these Im¬ 
perial powers could be used 
was if the Canadian Cabinet 
advised the Crown to disal¬ 
low or to reserve its own sta¬ 
tute. 

To this there was one curious 
exception that is noted in a re¬ 
solution passed by the Imperial 
Conference of 1930 but not in 
the Statute of Westminster. 
The Bennett Government de¬ 
sired Canadian securities to 
continue to qualify under the 
law of the United Kingdom as 
trust securities. The United 
Kingdom Government would 
only agree on condition that 
the Canadian Government 
would consent to the British 
Cabinet retaining power to dis¬ 
allow any Canadian statute 
which, in its dew, was unfair 
to the United Kingdom holders 
of such Canadian : ecurities. To 
this extent the Imperial power 
still exists, but, of course, it is 
a power which exists only by 
consent of the Canadian 
Government. 

In 1942, the Canadian 
Government ceased, officially, 
to notify the British Govern¬ 
ment of the bills passed by 
our Parliament at Ottawa. 

In contrast with this record 
of British disallowance, the 
right of the Dominion Govern¬ 
ment at Ottawa to disallow 
or to reserve the legislation of 
any provincial legislature is 


just as real and potent today 
as in 1867 when the B.N.A. 
Act was enacted. Down the 
years, the power has been 
exercised more than 100 times. 
On numerous occasions, one 
or other of the provincial gov- 
ernments has protested 
against the use of this power 
by the Dominion Government. 
But such protests have been 
without effect. Time and 
again, the Federal power of 
disallowance or of reserva 
tion has been submitted to the 
courts. Invariably, the courts 
have found that the Federal 
Government’s power is un¬ 
qualified and absolute. In 1922, 
to illustrate, the Privy Coun 
cil said ol this power: “It is 
indisputable that in point of 
law the authority is unre¬ 
stricted.” The last occasion 
when the courts dealt with 
this power was in 1938. 
There was then a specific ref¬ 
erence to the Supreme Court 
of Canada — eight years after 
the Statute of Westminster. 
The Court was asked to an¬ 
swer Yes or No to four ques¬ 
tions. These questions shorn 
of legal terminology, were 
simply “Has the Federal 
Cabinet the power to disallow 
or to reserve any or all bills 
passed by a provincial legis¬ 
lature” 

* * * 

The answer was a unani¬ 
mous “Yes.” 

The reason why the Bri¬ 
tish Government’s power to 
disallow or to reserve Federal 
legislation has died while the 
Federal Government’s power 
to disallow or to reserve pro¬ 
vincial legislation is still in 
full vigor and effect is import- 
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ant to this problem of preserv¬ 
ing our freedoms. 

The British power over the 
Federal Parliament is gone 
because Canada is now a 
sovereign state. The Federal 
power over the provinces still 
lives because the provinces 
are not sovereign states. And 
that fact must be reflected in 
our citizenship unless we are 
to have ten separate and dis¬ 


T HE history of disallow¬ 
ance by the Federal Gov¬ 
ernment of provincial legisla¬ 
tion falls, naturally, into three 
periods: 1867 to 1898; 1899 to 
1911; 1912 until the present 
time. The power was used 
more freely in the first than 
in the second and third peri¬ 
ods. In all, 105 provincial bills 
have been disallowed or re¬ 
served and not assented to. 
Of these. 72 were before the 
turn of the century. 

In the early years, the Fe¬ 
deral Government used the 
power freely because the pro¬ 
vinces in many ways chal¬ 
lenged Federal policy 
In the early years, indeed, 
the Federal Government used 
the power to set aside any 
provincial bill it did not like. 
There have been innumerable 
reports by Federal Ministers 
of Justice on the use of the 
power of disallowance begin 
ning with the report made in 
1868 by Sir John A. Macdonald 
and ending with that of Rt. 
Hon. Ernest Lapointe in 1938. 

For a time the indiscrimi¬ 
nate use of the power did not 
evoke opposition. This proba- 


tinct provincial citizenships or 
sovereignties. Our c o n s t i t u- 
tion declares that we are one 
nation with a single citizen¬ 
ship, not ten provinces with 
ten citizenships. And section 
90, clothing the Federal 
Cabinet with the power of dis¬ 
allowance over provincial 
legislation, is the means of 
guaranteeing that this single 
nation will endure. 


3 

bly was due to the fact that 
the right of the central Gov¬ 
ernment to disallow or to re¬ 
serve the legislation of the 
colonies had always been con¬ 
ceded in the British Empire. 
The Government of the 
United Kingdom had used it 
freely in all the colonies. 

* -k * 

The colony of Canada had 
grown up under it. The 
Fathers of Confederation, in¬ 
cluding all the defenders of 
provincial rights — men like 
George Brown and later pro¬ 
vincial leaders like Oliver Mo 
wat — not only accepted this 
situation. At the outset they 
were advocates of Federal 
disallowance. 

As conflicts between the 
provinces and the Federal 
Government multiplied, this 
attitude changed. A conven¬ 
ient date here is the Mercier 
provincial conference of 1887, 
held at Quebec City which de¬ 
manded the abolition of Fe¬ 
deral disallowance and reser¬ 
vation. 

At about the same time a 
marked change took place in 
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the attitude of the Privy 
Council towards the prov¬ 
inces. Here, Lord Watson’s 
judgments are of particular 
importance. The Privy Coun¬ 
cil under Lord Watson empha¬ 
sized the “independence” of 
the provinces. 

Following the Mercier con¬ 
ference, Edward Blake, for¬ 
mer Libera] leader and one of 
the foremost constitutional 
authorities of the day, moved 
a resolution in 1890 in the 
House of Commons to the ef¬ 
fect that before disallowing 
provincial legislation, the Fe¬ 
deral Government should re 
fer it “for a hearing and con 
sideration” to the Supreme 
Court of Canada in order that 
“a reasoned opinion may be 
obtained for the information 
of the executive.” 

It is to be noted that Blake 
did not propose the reference 
to the Supreme Court as a 
substitute for disallowance. 

Blake’s motion came the year 
after the very bitter controver¬ 
sy in Parliament on the Je¬ 
suits Estates Bill — which 
turned on the question of dis¬ 
allowance. 

* -*> + 

Sir John A. Macdonald, the 
Prime Minister, ignored the 
Mercier conference, refused to 
disallow the Quebec legislation 
on the Jesuit Estates, tout ac¬ 
cepted Blake’s motion. The Su¬ 
preme Court Act was duly 
amended and ever since the 
Federal Government, if it so 
chooses, may refer any provin¬ 
cial bill to it for “a reasoned 
opinion.” 

With the election of the Lib¬ 
eral Party in 1896, the “pro¬ 
vincial righters” took over at 


Ottawa. The men now in 
power were largely the men 
who, as provincial Premiers 
and Ministers, had been re¬ 
sisting the' Federal power of 
disallowance. The power con 
tinued to be used, but more 
sparingly. The low mark in its 
use came in 1909. Sir Allen 
Aylesworth was the Minister 
of Justice. The occasion was a 
bill passed by the Ontario Le¬ 
gislature dealing with mining 
and which, in Sir Allen’s judg¬ 
ment, would certainly have 
been disallowed prior to 1896. 
Sir Alien defined the policy 
which the Laurier Government 
believed should govern the use 
of disallowance as follows: 

“1 am willing to go thus 
far,” said Sir Allen, “in the 
enunciation of the views I am 
stating to this House, that a 
provincial legislature, having, 
as is given to it by the terms 
of the British North America 
Act, full and absolute control 
over property and civil rights 
within the province, might if 
it saw fit to do so, repeal 
Magna Carta itself.” 

This policy, however, failed. 
Before two years had passed 
Sir Allen was compelled by 
circumstances to recommend 
disallowance and the Laurier 
Government acted upon his 
advice. More, Sir Wilfrid him¬ 
self, acting for his Minister of 
Justice recommended in Jan¬ 
uary 1911 that three Saskat¬ 
chewan bills be disallowed. 
They were disallowed. 

The Borden Government, 
while professing to dislike the 
use of disallowance, was also 
compelled, by circumstances, 
to use it. 

The King Government 
which prided itself upon its 
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good relations with the prov¬ 
inces, had scarcely beer in 
office two years before the 
power of disallowance was 
used on the advice of Sir 
Lomer Gouin, the Minister of 
Justice. Repeated use was 
made of the power throughout 
the 1920’s when the Liberals 
were in office. 

-k -K * 

The Conservative Adminis¬ 
tration of R. B. Bennett in 
1930-35 never had occasion to 
use the power. But the Con¬ 
servative Government upheld 
it. Hon. Hugh Guthrie, Min¬ 
ister of Justice in the Bennett 
Cabinet, made an address to 
the Canadian Bar association 
upholding and justifying the 
Federal power of disallow 
ance. When the Liberals re¬ 
turned to power in 1935, they 
were compelled by circum¬ 
stances to use this power. The 


D iscussing the history 

of disallowance, Mr. J. 
W. Dafoe, writing in 1939, ex¬ 
pressed this opinion: 

“The power of disallowance 
of provincial legislation, given 
to the Governor-in-Council, 
was regarded by the Fathers 
of Confederation, as their pub¬ 
lished statements make clear, 
as essential to the system of 
Federation which was de¬ 
signed by them to meet Cana¬ 
dian conditions. This power of 
applying intervention was left 
unlimited . . In the 72 years 
of Confederation, the use of 
this power has undergone a 
wide range of experimenta¬ 


five Social Credit bills en¬ 
acted by the Alberta Legisla¬ 
ture in 1937 were disallowed 
on the recommendation of Rt. 
Hon. Ernest Lapointe, the 
Minister of Justice. 

The point is this: 

For thirty years after Con¬ 
federation very frequent use 
was made by the Federal 
Government of its constitu¬ 
tional power to disallow pro¬ 
vincial bills. Then came a per¬ 
iod of 13 years when the 
power was largely disowned 
by the Federal Government 
and very sparingly used. Fol 
lowing 1911, the power was 
used more frequently but in 
conformity with conventions 
and practices slowly built up. 

There came to be a narrow 
but very clearly defined field 
in which the power of disal¬ 
lowance not only could be but, 
if this country was to be one 
nation, must be used. 


tion . . . The provinces in the 
exercise of their powers are 
rightly free from control or 
supervision on grounds of Do¬ 
minion conceptions of policy 
or procedure or morality — 
on these general counts there 
is no assurance that the Dom¬ 
inion is wiser than the pro¬ 
vince. The Federal Govern¬ 
ment becomes charged with 
the authority and the duty to 
intervene when an application 
of power by the province 
either wittingly or by accident 
nullifies for the residents of 
the province rights which 
they possess by virtue of their 
Dominion citizenship and 
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which it is necessary that they 
should exercise if the Domin¬ 
ion is to continue as a free de¬ 
mocratic nation. This cannot 
be justly regarded as the im¬ 
position of an authority by a 
superior power upon an infer¬ 
ior. It is, instead, the preser¬ 
vation of the original division 
of powers, rights and respon¬ 
sibilities vested in the indivi¬ 
dual in his dual citizenship by 
the employment of a constitu¬ 
tional expedient which was 
created for this very pur¬ 
pose.” 

The rules governing the use 
of the power of disallowance 
gradually built up over the 
years are to be found in the 
advice given by successive 
Ministers of Justice to the Fe¬ 
deral Government from 1911 
to the present day. Mr. Dafoe 
was of the view that the germ 
of the final policy is to be 
found in the speech of Sir’ 
John Thompson, then Minis¬ 
ter of Justice, later Prime Min¬ 
ister, in the debate on the Jes¬ 
uit Estates Bill in 1889. 

Sir John said: '‘The provin¬ 
ces have a liberty to error 
which must be respected so 
long as the legal power is not 
exceeded and the error is not 
manifestly subversive legally 
or morally of the principles of 
the constitution or of the 
great objects of the state.” 

Laurier, speaking in Janu¬ 
ary 1911, declared that the 
Federal power of disallowance 
was not dead, notwithstanding 
the views expressed by his Mi¬ 
nister of Justice, Sir Allen 
Aylesworth, two years prev¬ 
iously. 

* -k -k 

Hon. C. J. Doherty, the Min¬ 
ister of Justice in the Borden 


Government, did likewise in 
1912 (twice), in 1917 and 
again in 1918. On the latter 
occasion, the Attorney Gen¬ 
eral of British Columbia pro¬ 
tested that provincial rights 
were being interfered with. 

On behalf of the Federal 
Government, Mr. Doherty re¬ 
plied: 

“Upon the submission of the 
Attorney General that disal¬ 
lowance would involve a 
serious interference with pro¬ 
vincial rights, the undersigned 
observes that provincial rights 
are conferred and limited by 
the British North America 
Act, and while the Provinces 
have the right to legislate 
upon the subjects committed 
to their legislative authority, 
the power to disallow any such 
legislation is conferred by the 
same constitutional instru¬ 
ment upon the Governor-Gen- 
eral-in-Council, and incident 
to the power is the duty to 
execute it in proper cases. 
This power and the corres¬ 
ponding duty, are conferred 
for the benefit of the Pro¬ 
vinces as well as for that of 
the Dominion at large.” 

Mr. Doherty’s opinion is 
quoted at length because it be¬ 
came the definitive Federal 
policy. Sir Lomer Gouin. Mini¬ 
ster of Justice in the King 
Government, restated it in 
1922. 

Rt. Hon. Ernest Lapointe, 
Minister of Justice in 1924, 
recommended the disallow- 
ance of an Alberta bill. In 
doing so, Mr. Lapointe took 
care to make it clear that the 
Federal power is not re¬ 
stricted to bills which are 
ultra vires of the provinces. 
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He said: 

“It is maintained on behaif 
of the province that the legis¬ 
lation, if intra vires, ought not 
to be reviewed on its merits 
by Your Excellency because it 
is enacted by the Provincial 
Legislature which is sovereign 
and independent within the 
scope of its powers; and if 
ultra vires, that the statute 
ought not to be disallowed 
upon that ground because it is 
then inoperative and may be 
so declared by the Courts in 
appropriate judicial proceed¬ 
ings. If, however, effect be 
given to these submissions of 
the province, no place is left 
for the operation of the power 
of disallowance which is, in ex 
press language, conferred by 
sections 56 and 90 of the Bri¬ 
tish North America Act, 1867. 

“That the power exists is 
not questioned and it may op 
erate with regard to any pro 
vincial statute ‘if’, in the words 
of the two sections last men¬ 
tioned, ‘the Governor-General- 
in-Council within one year 
after the receipt thereof by 
the Governor General thinks 
fit to disallow the Act’. While 
the discretion thus belonging 
to Your Excellency-in-Council 
ought to be wisely exercised 
upon sound principles of pub¬ 
lic policy, and having due re¬ 
gard to local powers of self- 
government, there are cases 
in which disallowance affords a 
constitutional remedy, and it 
is implicit that the exercise of 
the power ought not to be 
withheld when the public in¬ 
terest requires that it should 
become effective . . .” 

Speaking to the Canadian 
Bar Association in 1933, Hon. 
Hugh Guthrie, Minister of Jus¬ 


tice in the Bennett Govern¬ 
ment, said this: 

“We have, as you know, in 
the Federal Government the 
power of disallowance of Pro¬ 
vincial acts. On a good many 
occasions during the three 
years of my term of office, 
applications have come from 
various organizations, and in 
some instances from leading 
members of the profession, 
asking that various acts be dis¬ 
allowed as being ultra vires 
of the legislative authority of 
the various Provinces. At the 
present moment several such 
applications are pending. My 
only object in mentioning the 
matter is to announce that the 
policy of the Department of 
Justice for some years has 
been not to disallow an act of 
a Provincial Legislature un¬ 
less there is a special reason 
for so doing. A very able De¬ 
puty Minister of Justice, sub¬ 
sequently a Judge of the Su¬ 
preme Court of Canada, Mr. 
Justice Newcombe, enunciated 
a policy in this regard which 
has since been followed, and, 
I fancy, will be followed in the 
future. 

“The policy is briefly this, 
that the power of disallowance 
will not be exercised except in 
specific cases: (1) Where the 
legislation of the Province 
seriously interferes with Do¬ 
minion policies or interests; or 
(2) Where the legislation is 
unjustifiable as being opposed 
to principles of good legisla¬ 
tion, or as being disadvanta¬ 
geous to the Dominion as a 
whole. These constitute the 
only grounds for disallowance 
of a Provincial act.” 

Finally in 1937 the King 
Government on the recom- 
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mendation of Mr. Lapointe 
disallowed the Alberta Social 
Credit bills and when the Al¬ 
berta Legislature re-enacted 
them, promptly reserved them 
for the consideration of the 
Supreme Court of Canada. 
The Court nullified all of 
them. 

That brings the record up to 
date. 


T HE belief that it is the 
inescapable responsibility 
of the Federal Parliament to 
maintain throughout this coun¬ 
try, regardless of provincial 
boundaries, the essential free¬ 
doms without which Canadian 
citizenship is meaningless, is 
not new. This belief is widely 
held. It was argued with great 
force and clarity before the 
Sirois Royal Commission. One 
of the most scholarly and im¬ 
pressive briefs submitted to 
the Commission was written 
in collaboration, by Mr. J. B. 
Coyne, now a member of the 
Manitoba Court of Appeal, Dr. 
A. R. M. Lower, the historian, 
and Dr. R. O. McFariane, then 
Assistant Professor of History 
at Manitoba University and 
now Dean of the Faculty of 
Government at Carleton Col¬ 
lege, Ottawa. 

* -K * 

This proposition was con¬ 
sistently and vigorously sup¬ 
ported by this newspaper, un¬ 
der the editorship of the late 
J. W. Dafoe. 

It may be asked, why did 
the Sirois Report not adopt the 
proposal? The short answer 
is that Dr. Dafoe, a member 


It is clear that the Federal 
Government, while never ac¬ 
knowledging any limitation 
upon its power of disallow¬ 
ance, has used it over the past 
43 years to safeguard and pre¬ 
serve our fundamental rights 
— those rights of citizenship 
necessary for the right func¬ 
tioning of the Canadian nation. 
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of the Commission, was un¬ 
able to carry his colleagues 
with him. It is permissible to 
say that Dr. Dafoe prepared 
a memorandum, captioned 
“Rights of Citizenship,” set¬ 
ting out what he believed the 
Sirois Commission ought to 
say. Extracts from this mem¬ 
orandum will be included in a 
later article. Finally, leading 
constitutional historians like 
Professor McGregor Dawson of 
Toronto University have sup¬ 
ported this proposal. His views 
are given at length in his book 
“The Government ol Canada.” 

A brief review of the re¬ 
cord of the Free Press will be 
of value because it demon¬ 
strates that so long as the 
Federal Parliament does not 
guarantee the basic liberties 
of Canadian citizens — free¬ 
dom of worship, of person, of 
speech, of assembly and of 
the press — the danger is 
many sided. In the later 1930’s 
the peril came in Quebec from 
Mr. Duplessis’ Padlock Law 
and in Alberta from the Social 
Credit Government’s legis¬ 
lation on the press. Today the 
danger is again in Quebec 
where Freedom of Worship is 
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being curtailed and one reli¬ 
gious sect has been persecuted 
by the Duplessis Government. 

The quotations from the 
Free Press deal with broad 
policy in terms of the Padlock 
Law and the Social Credit 
legislation. 

The Free Press leading edi¬ 
torial of April 1, 1937 said: 

“In Quebec it is freedom of 
thought and speech to which 
the province is hostile. In an¬ 
other province it might be 
freedom of trade which would 
be regarded as the enemy. To 
the destruction of this freedom 
the Duplessis device could 
be as readily directed as it is 
in Quebec to the curbing of 
opinion. What, for instance, is 
to prevent the province from 
providing by legislation that 
any store stocking commodi¬ 
ties of some class which it 
chooses to prohibit, shall be 
padlocked for twelve months? 

“The Duplessis dodge is the 
negation of the whole prin¬ 
ciple of Confederation. If it 
is constitutionally permissible 
it has only to be applied gen¬ 
erally to blow up the Domin¬ 
ion of Canada. This being so 
this question might be fairly 
asked: What is the duty of the 
Federal Government in a case 
like this? Does it owe any¬ 
thing or does it not to Domin¬ 
ion citizens living in provinces 
which lay usurping, violent 
hands upon rights which are 
theirs by virtue of that citizen¬ 
ship? If the answer is in the 
negative, what then?” 

* * * 

On August 18, 1937, the Free 
Press returned to the point, as 
follows: 

“In the consideration of the 
matter of disallowance and the 


circumstances under which it 
may properly be exercised by 
the Federal authority, one as¬ 
pect of the case to which very 
little attention has as yet been 
directed must be borne in 
mind. This is the question of 
the obligation which rests up¬ 
on the Dominion Government 
when this issue comes up. 
There seems to be a very 
general idea that these are 
questions to be decided solely 
on grounds of strategy, of po¬ 
litical tactics. If there are 
political, that is to say party, 
reasons why the Dominion 
Government — which is al¬ 
ways a party organization as 
well as being the supreme 
governing power of the coun¬ 
try — should ignore provin¬ 
cial actions detrimental to 
wider interests, it is held, ap¬ 
parently by many, that the 
Government is under no re¬ 
sponsibility in the matter. It 
can ignore, at will, the diffi¬ 
culty and its consequences 
without thereby laying itself 
open to responsibilities which 
rest upon the Dominion 
Government to examine care¬ 
fully all provincial legisla¬ 
tion; and the obligation is up¬ 
on it to see that, where this 
legislation infringes upon the 
Dominion rights of a citizen of 
the offending province, it does 
not become operative by what¬ 
ever means are available to 
that end. 

“Disallowance is the ulti¬ 
mate resort in a case of this 
kind, but for the past forty 
years it has only been re¬ 
sorted to on occasions when 
settlement by alternative and 
milder courses proved imprac¬ 
ticable. As the record shows, 
there has been a resort to this 
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power at not infrequent inter¬ 
vals; it is inaccurate to say 
that the practice of disallow¬ 
ance has been abandoned and 
a policy adopted of always 
leaving matters in dispute to 
the courts.” 

Again: “It will be condu¬ 
cive to clear thinking on this 
important question if it is 
borne in mind that the Domin¬ 
ion Government cannot be 
neutral and indifferent if it is 
to discharge its constitutional 
duty of passing upon provin¬ 
cial legislation which affects 
Federal interests. It exercises 
a responsibility if it accepts 
such laws just as it does if 
it decides that they call for in¬ 
quiry and decision. The Dom¬ 
inion Government, in review¬ 
ing the recent Aberhart leg¬ 
islation, was not in the least 
interfering in a sphere where 
it has no rights; and in exer¬ 
cising its power of disallow¬ 


R eturning to the ques¬ 
tion of the inescapable 
duty of the Federal Parlia¬ 
ment to protect the basic rights 
of Canadian citizens, the Free 
Press in October 28, 1937, de¬ 
fined the conventions or rules 
which should govern the exer¬ 
cise by the Federal authority 
of the power of disallowing or 
nullifying provincial statutes. 
The Free Press said; 

“These conventions must 
rest upon the definite principle 
that a province must not, by a 
misuse of its powers, destroy 
or hamper policies entered up¬ 
on in the general interest of 
the whole Dominion, and it 
must not, by employing powers 


ance it was attending to its 
own business in the field of 
authority in which it is placed 
by the laws of the Dominion. 
It was discharging its inescap 
able duty as the defender of 
the Federal structure, the pro 
tector of the Dominion Rights 
of the citizens of Alberta. 

+ * -K 

“Because a man lives in Al- 
berta he is not subject in all 
his capacities to the whims 
and the tyrannies and the 
lunacies of an unbalanced pro 
vincial legislature. His rights 
as a Dominion citizen are be 
yond them. Any attempt to 
deprive him of them is a usur¬ 
pation against which he has a 
right to look for protection to 
all the people of Canada from 
Vancouver Island to Cape 
Breton; and it is their duty to 
defend him by the exercise of 
whatever power is necessary 
to achieve this end.” 


of control or punishment given 
to it for purely provincial 
purposes, coerce Canadians 
resident in the province into 
foregoing their privileges and 
their rights as Canadian citi¬ 
zens. A disposition to usurpa¬ 
tions of this sort has been 
noticeable in various parts of 
the country in recent years 
and in Alberta it has been 
turned into an open policy of 
defiance of the central author¬ 
ity which takes the form of 
limiting or destroying within 
the province, rights which the 
individual holds because he is 
a citizen of Canada. Wherever 
a case of this kind emerges 
the Dominion Government is 
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under an obligation to protect 
the rights of its citizens by all 
the means at its disposal, in¬ 
cluding the use of disallowance 
should this be found neces¬ 
sary.” 

Again, and this time clearly 
suggesting a Bill of Rights: 

“There are other rights, not 
explicitly affirmed in the con¬ 
stitution because no one ever 
thought this necessary. They 
are implied in Canadian citizen¬ 
ship by virtue of the growth 
of individual liberty down the 
centuries, by our traditions 
and by our history. Our Amer¬ 
ican cousins, leaving nothing to 
chance, have imbedded these 
rights in the texts of their con¬ 
stitutions, federal and state. 
They are set out in the Bill of 
Rights which was added to the 
United States constitution in 
the form of the first nine 
amendments. They include the 
free exercise of religion; free¬ 
dom of speech; freedom of the 
press; the right of the people 
peaceably to assemble all 
fundamental human rights 
the denial of which is the nega¬ 
tion of liberty. These rights go 
with Canadian citizenship and 
if our constitution is ever re¬ 
constructed it is to be hoped 
that they will be embodied in 
articles, irrepealable and un¬ 
changeable. Meanwhile, t h e 
Dominion Government will 
make no mistake if it affirms 
that it considers these rights 
beyond the power of any pro¬ 
vince to challenge or impair 
and declares that it will em¬ 
ploy all the power at its dis¬ 
posal, including that of disal¬ 
lowance, in their defence. 
Such a declaration would be 
warmly approved by an over¬ 
whelming majority of the 


people of every Canadian pro¬ 
vince; and it would be recog¬ 
nized everywhere as a con¬ 
vention which would determine 
the course of the Dominion 
when a need for action should 
arise.” 

The Free Press on Novem¬ 
ber 27, 1937, discussed the 
question with particular em¬ 
phasis on the Padlock Law and 
the Alberta Press Act, then be¬ 
fore the Supreme Court of 
Canada: “This freedom (free¬ 
dom of the press) is threaten¬ 
ed in two provinces and it is 
no argument for Mr. Duples- 
sis that what Quebec does is 
not the business of the rest of 
Canada Quebec people are 
citizens of Canada. Their 
civil liberties are liberties they 
enjoy—or lose—as Canadians. 
They do not form a state with¬ 
in a state, but an integral part 
of the Dominion. What hap¬ 
pens to freedom in Quebec is 
the concern of people in every 
one of the other eight provin¬ 
ces.” 

On December 22, 1937, the 
Free Press said: “More than 
once in recent months, the 
Free Press has had occasion to 
point out that the existence of 
Confederation brings with it 
duties, privileges and responsi¬ 
bilities of Canadian c i t i- 
zenship. Among these is 
surely the continued exis¬ 
tence of those civil liber¬ 
ties upon which the practise 
of democracy depends. When 
these are threatened it be¬ 
comes a proper function of the 
Dominion Government to re¬ 
establish them, and it seems to 
us a reasonable and moderate 
use of the Dominion power of 
disallowance to sweep the Pad¬ 
lock Law and all other laws 
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with similar implications, off 
the statute books, where they 
have no right to be.” 

Again on February 8, 1938 
the Free Press said this: 
“Citizenship in the Dominion 
would be robbed of all its 
meaning and value if provin¬ 
cial laws could be enforced 
denying freedom of discussion 

.Restrictions upon fre- 

dom of discussion, once 
successfully asserted, could be 
extended to any length. All the 
provinces could do what Que¬ 
bec is doing, and if they all 
passed Padlock Laws, the way 
would be opened to the speedy 
overthrow of democracy and 
the establishment of a dicta¬ 
torship. Whatever rights the 
people of Quebec have as pro¬ 
vincial citizens, their rights as 
citizens of the Dominion can¬ 
not be denied or limited ... In 
the determination to suppress 
opinions which the Govern¬ 
ment of Quebec and others in 
that province regard as danger¬ 
ous, there has been a clear 
invasion of the rights which all 
citizens should enjoy without 
question. If one province can 
do this, others can do it also.” 

The Free Press, July 8, 1938: 
“There is a large and growing 
body of opinion in Canada 
that intends to see that the 
Federal power becomes the 
buckler and shield of funda¬ 
mental human rights in every 
part of Canada.” 

The Free Press on June 8, 
1939: 

“Two practical methods are 
available for the Dominion in 
any attempt to provide Cana¬ 
dian citizens with equal rights 
and privileges—to say nothing 
of responsibilities—from coast 
to coast. One of these would 


be by the process of constitu¬ 
tional amendment, “A Bill 
of Rights,” making it abundant¬ 
ly clear that the Dominion’s 
jurisdiction in all matters per¬ 
taining to civil and political 
liberty was unquestioned. The 
other method is by wise, pru¬ 
dent but vigorous and fearless 
use of the powers of disal¬ 
lowance conferred upon it 
under the British North Amer¬ 
ica Act. That power the Gov¬ 
ernment refused to use in the 
case of the Padlock Law. All 
that remains for it to do at 
this moment and in the test 
case (the Padlock Law was 
then under appeal in the 
courts of Quebec) is to throw 
itself into the legal battle now 
.pending and present the case 
for Dominion jurisdiction with 
all the resources and ability at 
its command.” 

The Free Press August 15, 
1939: 

“If the constitutionality of 
the Padlock Law is upheld, the 
way is opened for the passage 
of restrictive acts in all the 
nine provinces which can 
make any mortal thing illegal 
within their boundaries. Poli¬ 
tical parties, religions, or¬ 
ganizations of all kinds, on the 
flimsiest kind of pretext, can 
be ruled illegal. By the simple 
method. of asserting the pro¬ 
vincial right over property, 
houses used for anything 
from eating to divine worship, 
can be padlocked. Discussion 
of anything from politics to 
art can be stopped ... .It 
should be pointed out again 
that Canadians, who are real 
Canadians, want to see the au¬ 
thority of the Dominion esta¬ 
blished.” 
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T HE purpose of this con¬ 
cluding article is to show 
that the peril to the freedom 
which is our birthright, is not 
theoretical or imaginary but 
real and urgent. The freedom 
without which citizenship is a 
mockery has been attacked by 
provincial legislatures three 
times in recent years. 

In 1937, freedom of the 
press was attacked by the So¬ 
cial Credit majority in the 
Alberta Legislature. At the 
outset the attack was defeated 
by the Federal Government. 
The Social Credit statutes were 
disallowed. Premier Aberhart 
promptly summoned a special 
session of the Alberta Legis¬ 
lature and re-enacted them. 
Thereupon the Federal 
Government reserved the bills 
and submitted them to the 
Supreme Court of Canada. 

The Supreme Court de¬ 
clared them ultra vires on the 
ground that no provincial 
statute could frustrate rights 
possessed by the people as 
citizens of Canada. It is un¬ 
necessary to quote from this 
judgment as it has already 
been dealt with. 

*- X- X- 

The essential freedom of 
Canadians was assailed in 
Quebec in 1937 in the notor¬ 
ious Padlock Law. This law 
has been dealt with in these 
articles. Unfortunately the 
Federal Government in 1937- 
38 refused either to disallow 
or to reserve this bill. It 
ignored the advice of many 
newspapers, organizations and 
individuals that the Padlock 
Law should be treated pre¬ 
cisely as the Alberta Press 


Act — disallowed or referred 
to the Supreme Court. 

But for reasons never dis¬ 
closed, the King Government 
was not prepared to join battle 
with the Duplessis Govern¬ 
ment. When urged to do so in 
the House of Commons, Rt. 
Hon. Ernest Lapointe gave 
lame excuses and unconvin¬ 
cing reasons why the Padlock 
Law and the Alberta Press 
Act were dissimilar. The Pad¬ 
lock Law, while it got into the 
Quebec Courts, never reached 
the Supreme Court of Canada 
and therefore was never pass¬ 
ed upon. It remains on the 
statute books of Quebec, an 
ever present menace to free¬ 
dom. But the Quebec Govern¬ 
ment has not sought to en¬ 
force it since 1939. One quota¬ 
tion from this Padlock Law 
will indicate the extent to 
which it violates the funda- 
mentai rights of citizenship: 

Section four reads: 

“The Attorney General .... 
may order the closing oi the 
house against its use for any 
purpose whatsoever for a per¬ 
iod of not more than one year; 
the closing order shall be regis¬ 
tered at the registry office of 
the registration division, 
wherein is situated such 
house, upon production of a 
copy of such order certified by 
the Attorney General." 

That is to say, houses or of¬ 
fices may be padlocked at the 
whim of a politician or a 
Government. The courts of 
law have nothing to say. No 
trial precedes the action and 
no proof, in the proper sense 
of the word, is required. Fur¬ 
ther, the Attorney General— 
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a politician, not a judge — is 
given absolute and unchal¬ 
lengeable power to confiscate 
any document found in a pad¬ 
locked building (section 14). 

Notwithstanding that a dozen 
years have passed since the 
Padlock Law was invoked, it 
lies like a bomb under the 
freedom of Canadian citizens. 

Finally and within the past 
few months there has been 
the Jehovah Witnesses case 
and the amendment to the 
Quebec Freedom of Worship 
Act at the last session of the 
Legislature of that Province. 
Both have been dealt with in 
detail in earlier articles. 

Had the majority of the 
Supreme Court followed the 
precedent of the Alberta 
Press Act and found against 
the Quebec City by-law under 
which the Jehovah Witnesses 
were prosecuted — on the 
ground that the preamble to 
the British North America Act 
guarantees the basic free¬ 
doms to all Canadian citizens 
— had this occurred, the peril 
would have been greatly 
lessened. 

The preamble to the B.N.A. 
Act, it might have been said, 
had really become our Bill of 
Rights. But in The Jehovah 
Witnesses Appeal, only four 
judges of the Supreme Court 
followed the Duff judgment. 
Four others found that the 
Quebec City by-law was with¬ 
in the power of the Quebec 
Legislature to enact. The 
ninth and decisive judgment- 
by Mr. Justice Kerwin found 
that the Quebec Legislature 
was fully competent but that 
an earlier provincial statute 
passed in the 1880’s guaran¬ 
teed freedom of religion. 


It is true, therefore, that 
while the Jehovah Witnesses 
won the case, no comfort can 
be drawn from it by those who 
believe that the fundamental 
freedoms are inherent in Can¬ 
adian citizenship. Ir effect, 
the Supreme Court in the 
Jehovah Witnesses case re 
versed the judgment of Sir 
Lyman Duff in the Alberta 
Press Act case. 

-k * -k 

The Duplessis Government 
was quick to avail itself of the 
loophole provided by the ma 
jority decision in the Jehovah 
Witnesses’ case. The old Que¬ 
bec Freedom of Worship Act 
was promptly amended and 
as a result of this amendment 
there is now no freedom of 
worship, speech, or publica¬ 
tion in Quebec. 

So far there have been no 
prosecutions under the new 
Quebec Freedom of Worship 
Act so that no judicial deci¬ 
sions upon it are available. 

As with the Padlock Law, 
the most arresting and inex¬ 
plicable feature of the litiga¬ 
tion over the Jehovah Wit¬ 
nesses and of the new Free¬ 
dom of Worship Act, is the 
torpor of the St. Laurent 
Government. The St. Laurent 
Government has not raised a 
finger to protect the rights of 
Canadian citizens in Quebec- 
either by disallowance or re¬ 
servation and reference to the 
Supreme Court. 

Nor did the St. Laurent 
Government intervene at any 
stage of the prosecution of the 
Jehovah Witnesses to defend 
Canadian citizens against per¬ 
secution inflicted because of 
their religious belief or of the 
right to distribute printed mat¬ 
ter in Quebec. 
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SUMMING UP 


Is there such a thing as Canadian citizenship? 

If so, and the Free Press ardently affirms that there is, 
this citizenship must guarantee freedom of worship, of 
speech, of person and of publication to all who possess it, 
whether they happen to reside in Quebec, Manitoba, British 
Columbia or Newfoundland. Over the past years, and parti¬ 
cularly within the past year, Canadian citizenship has been 
gravely imperilled by provincial prosecutions and statutes 
challenging these freedoms. Today the challenge to Cana¬ 
dian citizenship comes from Quebec. Yesterday it came from 
Alberta. But the province of origin is of small matter. Of 
pre-eminent importance is that attacks, from whatever 
quarter and regardless of political sponsorship, should be 
repelled. 

■* + * 

Who is to defend Canadian citizenship? 

Who is to prevent us from becoming a heterogeneous, 
loosely associated group of 10 provinces, each with its own 
brand of citizenship, some free, some half free, some unfree? 

In a brief submitted to the Rowell-Sirois Royal Com¬ 
mission in 1937, J. B. Coyne, A. R. M. Lower and R. O. Mac- 
Farlane put the case perhaps in extreme form but in a way 
that will grip the mind of the public. 

“If the inconceivable did happen”, they wrote, “and 
a province attempted to revive slavery under its control 
of property and civil rights, would that infringe our 
constitution? Would it be a matter for disallowance or 
non-assent, on the part of the Dominion? If so, why? 

A certain minimum of civil rights must belong to Cana¬ 
dian citizenship and, if not implicit in our constitution, 
the Dominion must properly be the guardian of that 
mieimum. The Dominion would not be able to ‘endure 
half slave and half free,’ with free citizens in one pro¬ 
vince and in another half citizens, or citizens as to 
Section 91 (of the BNA act) but slaves as to section 
92.” 

Subsequent to this brief, the Supreme Court of Canada, 
in the Alberta Press Act case, found that this “minimum of 
civil right” is implicit in the preamble to our Constitution, 
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the B.N.A. Act. But this judgment of 1938 has been placed 
in hazard by the later judgment in the Jehovah Witnesses 
case on October 6, 1953. 

* * * 

There can be only one guarantor of freedom of worship, 
of speech, of person and of publication. That guarantor 
must be the Parliament of Canada and its servant the 
Federal Government. And the means whereby Parliament 
can achieve this end is ready to its hand. There are three 
practical courses open to Parliament. 

1. Strengthen the preamble to the British North Ameri¬ 
ca Act, along the lines of Sir Lyman Duff’s judgment of 
1938, leaving no doubt that the freedom of a Canadian 
citizen is beyond the reach of a provincial legislature. Such an 
amendment, which would be the equivalent of a Canadian 
Bill of Rights, would be self-enforcing. The courts would en¬ 
force the law and in doing so would nullify attacks on free¬ 
dom. 

2. Instruct the Federal Government to stifle all attacks 
on freedom by provincial legislation either by disallowing 
such bills or by reserving and referring them to the Supreme 
Court of Canada. 

3. See to it that the Federal Minister of Justice, as in 
the Alberta Press Act case, instructs his law officers to 
enter the courts in defence of the basic freedom of any and 
every citizen of Canada, regardless of which province he 
happens to reside in. 

This is the issue which was raised in the late 1930’s by 
the Alberta and Quebec Legislatures and which has been 
raised anew in the Province of Quebec. 
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